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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties requesting 

argument must advise all other affected counsel and self-represented parties by no later than 4:00 p.m. of 

his or her decision to appear and of the issues to be argued.  Failure to timely advise the Court and 

counsel or self-represented parties will preclude any party from arguing the matter.  (Local Rule 3.43(2).)  

CourtCall will NOT be used by D18.  Zoom is approved for all hearings except Issue Conferences and 

Trials.  Dept. 18’s telephone number is: (925) 608-1118. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 18 prefers and encourages email 

notification to the department of the request to argue and specification of issues to be argued. 

  Dept. 18’s email address is: dept18@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 18 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order must 

include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative 

ruling must be attached to the proposed order when submitted to the Court for issuance of the order. 

 

 

Department 18 

 
   

    

1. 9:00 AM CASE NUMBER:  C22-01051 

CASE NAME:  MARCO ORDONEZ  VS.  CARRYL KEENAN 
HEARING ON DEMURRER TO PLAINTIFFS’ COMPLAINT  
FILED BY:  CARRYL KEENAN  
*TENTATIVE RULING:* 
 

This case involves plaintiff being bit by a dog while visiting 3826 Bayview Circle, Concord. 

In the first case of action Plaintiff alleges a cause of action against Carryl Keenan for strict liability 

pursuant to California Civil Code section 3342. Civil Code section 3342 provides the owner of a dog is 

subject to strict liability for damages suffered by any person who is bitten by a dog while the person 

is in a public area or lawfully in private area. Defendant Carryl Kennan filed a demurrer alleging she 

was not the owner of the dog and no opposition was received by the Court.  

A demurrer lies only for defects appearing on the face of the complaint or from matters of 

which the court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 

311, 318.)  In ruling on the demurrer, the Court must accept as true all well-pled factual allegations of 

the Complaint, but not legal or factual conclusions or contentions of law. (City of Dinuba v. County of 

Tulare (2007) 41 Cal.4th 859, 865) As a general rule, demurrers for uncertainty are disfavored. (Lickiss 

v. Financial Industry Regulatory Authority (2012) 208 Cal.App.4th 1125, 1135.) 

In this case Plaintiff have alleged in the complaint that “Defendants, Carryl Keenan, Lela 

Johnson, Keith Navickis, Rachel Doe and Does 1 through 10, and each of them, were the owners and 
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controllers of the subject dog kept on the premises located at 3826 Bayview Circle, Concord CA 

94520.” As such Plaintiff has alleged Defendant Carryl Keenan was an owner of the dog. Defendant 

Carryl Keenan alleges in her demurrer that she was not an owner of the dog. For purposes of a 

demurrer the Court cannot consider Defendant’s arguments. 

While Defendant may very well have a defense to the first case of action this defense cannot 

be established at this state of the proceeding. The demurrer to the first cause of action against 

Defendant Carryl Keenan is overruled. 

 
 

 

 

 

 

 

  

    

2. 9:00 AM CASE NUMBER:  C22-01051 
CASE NAME:  MARCO ORDONEZ  VS.  CARRYL KEENAN 
MOTION TO STRIKE PORTIONS OF PLAINTIFF’S COMPLAINT  
FILED BY:  CARRYL KEENAN 
*TENTATIVE RULING:* 
 

Defendant Carryl Keenan’s motion to strike all portions of the complaint relating to punitive 

damages is granted without opposition.  

Plaintiff’s request for punitive damages fails to set forth any facts indicating malice. Plaintiff’s 

single sentence that “on June 10, 2020 Defendants were aware that the subject dog was vicious and 

had propensity to bite and were on notice of this dangerous condition” is conclusory and does not 

establish any necessary facts to show malice. 

 
 

  
    

3. 9:00 AM CASE NUMBER:  C22-01311 
CASE NAME:  RICHARD NELSON VS.  CONTRA LOMA STATION LLC 
HEARING ON DEMURRER TO PLAINTIFFS COMPLAINT  
FILED BY:  PHILLIPS EDISON & COMPANY LTD., LLC 
*TENTATIVE RULING:* 
 

On June 24, 2022, Plaintiff filed a cause of action alleging two causes of action. On August 15, 

2022, Defendant filed a demurrer to both causes of action. No opposition was filed.  

In reviewing the complaint the Court finds Plaintiff has failed to state facts sufficient to 

constitute a cause of action as to both causes of action. The demurrer is granted with leave to amend. 

Any amended complaint must be filed and served no later than September 27, 2022. 
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4. 9:00 AM CASE NUMBER:  MSC18-01329 
CASE NAME:  GONZALEZ  VS.  GAVRILA 
HEARING ON SUMMARY MOTION    
FILED BY:  CATALIN VASILE GAVRILA  
*TENTATIVE RULING:* 
 

Defendant Catalin Vasile Gavrila’s Motion for Summary Adjudication is off calendar.  Plaintiff 

Diego Gonzalez filed a Notice of Settlement of Entire Case on September 13, 2022. 

 
 

  
    

5. 9:00 AM CASE NUMBER:  MSC19-01650 
CASE NAME:  PIPPINS  VS.  WILLIAMS 
MOTION FOR SUMMARY ADJUDICATION 
FILED BY PLAINTIFF  (CONTINUED FROM 9/2/22 DEPT. 07 TO DEPT. 18) 
*TENTATIVE RULING:* 
 
Before the Court is a motion by Plaintiffs for summary adjudication of the cancellation of deed 
(3rd C/A), rescission (2nd C/A) and quiet title (1st C/A) of the third amended complaint ("3AC"). 
For the reasons set forth, the motion is denied. 

Background  

This action involves a dispute between two groups of family members. Plaintiffs include Myrtle Jones, 
whose husband Moses Jones passed away in June 2018, and two of her daughters, Vickey Pippins and 
Sandria Husband. Defendants include her daughter Synthia Jones-Clark and two grandsons Jeremy 
Williams and Raymond Landry. At the center of the dispute is a residence located on 20th Avenue in 
Richmond (the "Jones Property"). Facts relevant to the determination of the motion will be 
summarized as needed in the context of the analysis of the claims. 

After two demurrers, there are ten remaining causes of action alleged in the 3AC. Plaintiffs' motion 
addresses only the 1st, 2nd, and 3rd causes of action. 

Legal Standards for Ruling on Motion for Summary Adjudication 

The Court of Appeal summarized the standards for granting summary judgment in Advent, Inc. v. 
National Union Fire Ins. Co. of Pittsburgh, PA (2016) 6 Cal.App.5th 443: 

"[W]here the plaintiff has … moved for summary judgment … [it] has 
the burden of showing there is no defense to a cause of action. (Code 
Civ. Proc., § 437c, subd. (a).) That burden can be met if the plaintiff 
'has proved each element of the cause of action entitling [it] to 
judgment on that cause of action.' (Code Civ. Proc., § 437c, subd. 
(p)(1).) If the plaintiff meets this burden, it is up to the defendant 'to 
show that a triable issue of one or more material facts exists as to 
that cause of action or a defense thereto.' (Code Civ. Proc., § 437c, 
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subd. (p)(1).)" [Citation omitted.] 

(Id. at 453.) 

Motions for summary adjudication under Code of Civil Procedure section 437c(f)(1) "are 'procedurally 
identical' to summary judgment motions. [Citation.]' " (Duffey v. Tender Heart Home Care Agency, LLC 
(2019) 31 Cal.App.5th 232, 240 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 830, 
859–860].) In deciding a motion for summary judgment or summary adjudication, the Court views the 
evidence in the light most favorable to the opposing party, drawing "all reasonable inferences in favor 
of that party. [Citations omitted.]" (Weiss v. People ex rel. Dept. of Transportation (2020) 9 Cal.5th 
840, 864 ("Weiss").) Declarations and other evidence offered in support of a motion for summary 
judgment are strictly construed, while declarations and evidence offered in opposition to the motion 
are liberally construed. (D’Amico v. Bd. of Medical Examiners (1974) 11 Cal.3d 1, 20; Johnson v. 
American Standard, Inc. (2008) 43 Cal.4th 56, 64.) 

A motion for summary adjudication under Code of Civil Procedure section 437c(f)(1) can only be 
granted "if it completely disposes of a cause of action, an affirmative defense, a claim for damages, 
or an issue of duty." (Code Civ. Proc. § 437c(f)(1).) (See also Nazir v. United Airlines, Inc. (2009) 
178 Cal.App.4th 243, 251.) "All doubts as to the propriety of granting the motion—i.e., whether there 
is any triable issue of material fact—are to be resolved in favor of the party opposing the motion." 
(Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 1483.) 

Defendants have filed a motion for summary judgment, or alternatively, for summary adjudication of 
the 3AC set concurrently and which is subject to a separate ruling. "The fact that both parties moved 
for summary judgment does not conclusively establish the absence of a triable issue of fact; the trial 
court must independently determine the motions. [Citation omitted.]" (Advent, Inc. v. National Union 
Fire Ins. Co. of Pittsburgh, PA, supra, 6 Cal.App.5th at 453.) Because the Court must draw inferences in 
favor of the party opposing a motion for summary judgment and views the sufficiency of each motion 
independently, where there are cross-motions for summary judgment, the Court may deny both 
motions. (Id.) 

Analysis 

A plaintiff moving for summary judgment on a quiet title claim bears the burden "to make out a prima 
facie case of ownership. [Citation omitted.]" (Thompson v. Ioane (2017) 11 Cal.App.5th 1180, 1195.) 
"To prevail on a quiet title claim, a plaintiff must establish title to the property in dispute. [Citations 
omitted.] 'The plaintiff may recover only upon the strength of his or her own title … and not upon the 
weakness of the defendant's title. Where the plaintiff relies on a paper title alone he must trace his 
title (1) to the government; or (2) to grantor in possession at the time of the conveyance to the 
plaintiff; or (3) to a source common to the chains of title of plaintiff and defendant.' [Citation 
omitted.]" (Id.) 

The basis of the motion is that Myrtle Jones did not have a power of attorney for her husband 
Moses Jones in effect in May 2018 when she executed a grant deed to the Jones Property on behalf of 
herself and as attorney-in-fact for Moses Jones. (Pl. Sep. Stmt. of Und. Mat. Facts ("PUMF") 1-7.) 
Based on Plaintiffs' position that no power of attorney was in effect allowing Myrtle Jones to sign for 
Moses Jones, the May 2018 grant deed was invalid and void or voidable and must be cancelled. 
(Memo. ISO Mot. p. 3; UMF Nos. 2, 3, 7 and Simpich Exhs. 1, 2.)  
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Defendants have raised a triable issue of material fact as to whether Moses Jones had granted a 
durable power of attorney to Myrtle Jones that was in effect in 2018 when the Grant Deed to the 
Jones Property was executed. (Landry Opp. Decl. ¶ 2 and Exh. 1 [12/10/2012 Power of Attorney-
General shown as executed by Moses Jones and acknowledged before a notary]; Williams Opp. Decl. 
¶ 2 and Exh. 1 [same].) Plaintiffs' counsel also attaches the Moses Jones December 10, 2012 power of 
attorney to his Reply Declaration and states he received the document in response to discovery on 
August 8, 2022. (Pls. Decl. of Counsel in Reply ¶ 2 and Exh. 1 [Defs. Discovery Resp. and Defs. Doc. 
Proc. Bates No. 6/30000392 [two pages with same Bates No.].)  

That Myrtle Jones was "unaware" of a power of attorney in effect after October 1, 2017 (Jones Decl. 
¶ 4) does not mean that one did not exist that would render her execution of the 2018 Grant Deed 
valid. At a minimum, as the Reply concedes, the Moses Jones December 10, 2012 "Power of Attorney 
– General" attached to Defendants' opposition declarations and Defendants' discovery responses 
raises questions of fact and law not addressed in the motion regarding whether Myrtle Jones had the 
authority to sign for Moses Jones when she executed the 2018 Grant Deed on his behalf. (Pls. Decl. of 
Counsel in Reply  ¶¶ 4, 5.)  

The motion is denied. 
 

 

  
    

6. 9:00 AM CASE NUMBER:  MSC19-01650 
CASE NAME:  PIPPINS  VS.  WILLIAMS 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY DEFENDANTS  (CONTINUED FROM 9/2/22 DEPT. 7 TO D DEPT. 18) 
*TENTATIVE RULING:* 

 
Before the Court is a motion by defendants Jeremy Williams, Raymond Landry and Synthia 
Jones-Clark (collectively "Defendants" or "Moving Parties") for summary judgment, or alternatively, 
for summary adjudication of Plaintiffs' third amended complaint ("3AC"). For the reasons set forth 
below, the motion for summary judgment is denied, and the motion for summary adjudication is also 
denied. 

Background  

This action involves a dispute between two groups of family members. Plaintiffs include Myrtle Jones, 
whose husband Moses Jones passed away in June 2018, and two of her daughters, Vickey Pippins and 
Sandria Husband. Defendants include Myrtle Jones's daughter Synthia Jones-Clark and two grandsons 
Jeremy Williams and Raymond Landry. At the center of the dispute is a residence located on 20th 
Avenue in Richmond (the "Jones Property") owned by Moses Jones and Myrtle Jones  where they 
resided until the events and disputes arose that are the subject of this action.  

After two demurrers, there are ten remaining causes of action alleged in the 3AC. Defendants' motion 
for summary judgment on the 3AC, or alternatively, for summary adjudication, is supported by, 
among other filings, the Defendants' Second Amended Separate Statement of Undisputed Material 
Facts ("DUMF") which lists 239 undisputed facts. Plaintiffs submitted supplemental opposition to the 
motion, including  Plaintiffs' Amended Separate Statement of Disputed Material Facts ("Am. PDMF"), 
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with leave of Court pursuant to their ex parte application, discussed below. Legal Standards for 
Ruling on Motion for Summary Judgment and Motion for Summary Adjudication 

A motion for summary judgment "shall be granted if all the papers submitted show that there is no 
triable issue as to any material fact and that the moving party is entitled to judgment as a matter of 
law." (Code Civ. Proc. § 437c(c).) When a defendant moves for summary judgment, the defendant 
bears the burden of producing evidence that plaintiff cannot prove one or more essential elements of 
plaintiff's claim. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 855 ["The defendant may, 
but need not, present evidence that conclusively negates an element of the plaintiff's cause of action. 
The defendant may also present evidence that the plaintiff does not possess, and cannot reasonably 
obtain, needed evidence--as through admissions by the plaintiff following extensive discovery to the 
effect that he has discovered nothing."].)  

Motions for summary adjudication under Code of Civil Procedure section 437c(f)(1) "are 'procedurally 
identical' to summary judgment motions. [Citation.]" (Duffey v. Tender Heart Home Care Agency, LLC 
(2019) 31 Cal.App.5th 232, 240-241 [quoting Serri v. Santa Clara University (2014) 226 Cal.App.4th 
830, 859–860].) The issues to be considered on a motion for summary judgment are defined by the 
pleadings. (Doe v. Good Samaritan Hospital (2018) 23 Cal.App.5th 653, 661 [issues considered on 
summary judgment are "defined by the pleadings"]; Teselle v. McLoughlin (2009) 173 Cal.App.4th 
156, 161 ["The complaint measures the materiality of the facts tendered in a defendant's challenge to 
the plaintiff's cause of action.,” quoting FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 
367, 381.) " '[A]s to each claim as framed by the complaint, []the motion must respond by establishing 
a complete defense or otherwise showing there is no factual basis for relief on any theory reasonably 
contemplated by the opponent's pleading.[] [Citations, internal quotation marks and italics omitted.]' 
" (Doe v. Good Samaritan Hospital, supra, 23 Cal.App.5th at 661 [quoting Eriksson v. Nunnink (2011) 
191 Cal.App.4th 826, 848].)  

A defendant has met its burden "if that party has shown that one or more elements of the cause of 
action, even if not separately pleaded, cannot be established, or that there is a complete defense to 
that cause of action." (Code Civ. Proc. § 437c(p)(2).) Once the defendant has met this initial burden, 
the burden shifts to the plaintiff to produce admissible evidence showing that a triable issue exists. 
(Advent, Inc. v. National Union Fire Ins. Co. of Pittsburgh, PA (2016) 6 Cal.App.5th 443, 453; Code Civ. 
Proc. § 437c(p)(2).)  

The Court may not weigh the evidence but must view it "in the light most favorable to the opposing 
party and draw all reasonable inferences in favor of that party. [Citations omitted.]" (Weiss v. People 
ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 864.) " '[S]ummary judgment cannot be granted 
when the facts are susceptible to more than one reasonable inference . . . .' " (Husman v. Toyota 
Motor Credit Corp. (2017) 12 Cal.App.5th 1168, 1180 [quoting Rosas v. BASF Corp. (2015) 236 
Cal.App.4th 1378, 1392].)   

A motion for summary adjudication under Code of Civil Procedure section 437c(f)(1) can only be 
granted "if it completely disposes of a cause of action, an affirmative defense, a claim for damages, 
or an issue of duty." (Code Civ. Proc. § 437c(f)(1).) (See also Nazir v. United Airlines, Inc. (2009) 178 
Cal.App.4th 243, 251.) "All doubts as to the propriety of granting the motion—i.e., whether there is 
any triable issue of material fact—are to be resolved in favor of the party opposing the motion." 
(Cohen v. Five Brooks Stable (2008) 159 Cal.App.4th 1476, 1483.) 
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Plaintiffs have filed a motion for summary adjudication of the first, second, and third causes of action 
of the 3AC set to be heard concurrently and which is subject to a separate ruling. "The fact that both 
parties moved for summary judgment does not conclusively establish the absence of a triable issue of 
fact; the trial court must independently determine the motions. [Citation omitted.]" (Advent, Inc. v. 
National Union Fire Ins. Co. of Pittsburgh, PA, supra, 6 Cal.App.5th at 453.) Because the Court must 
draw inferences in favor of the party opposing a motion for summary judgment and views the 
sufficiency of each motion independently, where there are cross-motions for summary judgment, 
the Court may deny both motions. (Id.) 

Analysis 

Procedural Issues 

A. Defects in Defendants' Motion for Summary Adjudication Preclude Summary 
Adjudication of Issues on the Motion 

Rule 3.1350 of the California Rules of Court provides that "If summary adjudication is sought, whether 
separately or as an alternative to the motion for summary judgment, the specific cause of action, 
affirmative defense, claims for damages, or issues of duty must be stated specifically in the notice of 
motion and be repeated, verbatim, in the separate statement of undisputed material facts. (Cal. R. 
Ct. 3.1350(b) [emphasis added].) Rule 3.1350(d) also states: "The Separate Statement of Undisputed 
Material Facts in support of a motion must separately identify: (A) Each cause of action, claim for 
damages, issue of duty, or affirmative defense that is the subject of the motion; and (B) Each 
supporting material fact claimed to be without dispute with respect to the cause of action, claim for 
damages, issue of duty, or affirmative defense that is the subject of the motion." (Cal. R. Ct. 
3.1350(d)(1) [emphasis added].)  

Defendants' notice of motion states only that they "move for summary judgment, or in the 
alternative, summary adjudication of the issues of the Plaintiffs' Third Amended Complaint." (Not. of 
Mot. p. 2, ll. 6-8.) Defendants' motion to the extent it seeks summary adjudication of specific causes 
of action of the 3AC does not comply with Rule 3.1350. The memorandum in support of the motion 
only adds to the confusion by listing "Issues" numbered 1 through 8, one which is untethered to any 
specific cause of action (Issue 1), and others which address multiple causes of action (labeled 
"counts") in a single "Issue" (Issues 3 and 5).  

Compliance with the provisions of Rule 3.1350(b) and (d) is a matter of due process. The motion for 
summary adjudication is procedurally defective and is denied on that ground. (See Schmidlin v. City of 
Palo Alto (2007) 157 Cal.App.4th 728, 744 (decided under former Cal. Rules of Court, rule 342(b), now 
Cal. R. Court 3.1350(b)]; Sequoia Ins. Co. v. Superior Court (1993) 13 Cal.App.4th 1472, 1478 [notice of 
motion for summary adjudication must list the disputed causes of action].) 

Plaintiffs contend that the DUMF is also defective as support for the motion for summary judgment as 
it does not separately state the causes of action as required by Rule 3.1350(d) and identify which of 
the alleged undisputed material facts address which cause of the remaining pending causes of action. 
For purposes of the motion for summary judgment, the Court finds the motion and Plaintiffs' 
extensive response to the separate statement sufficient to warrant the Court's consideration of the 
motion for summary judgment on the merits. The Court construes the motion and DUMF as 
presenting all facts listed in the DUMF as the undisputed material facts that Defendants contend 
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support summary judgment in favor of Defendants on the 3AC as a whole, including all pending 
causes of action. In light of the Court's substantive ruling denying the motion for summary judgment, 
the Court does not find Plaintiffs have been prejudiced by any non-compliance with this rule on the 
motion for summary judgment. 

B. Defendants' August 26, 2022 Motion to Strike 

On August 26, 2022, the date of the hearing on Plaintiffs' ex parte application for leave to supplement 
their opposition to Defendants' motion, Defendants filed an objection and motion to strike the Am. 
PDMF as an unauthorized sur-reply. The Court granted Plaintiffs leave to file the Am. PDMF pursuant 
to Plaintiffs' ex parte application. Defendants' motion to strike is therefore moot, and if not moot, is 
denied based on the Order Granting Ex Parte Application to Provide Supplemental Opposition to 
Defendants' Motion for Summary Judgment or Summary Adjudication filed August 26, 2022 ("Ex Parte 
Order"). 

C. Defendants' September 9, 2022 Motion to Strike 

On September 6, 2022, Plaintiff filed two additional documents in support of their opposition to this 
motion, in addition to the corrected declarations/exhibits they were instructed to file by the Court's 
September 2, 2022 Order that continued the hearing on the motion to September 19, 2022. The two 
additional documents consist of Plaintiffs' Summary of Evidence Presented in Opposition to 
Defendants' motion, and Plaintiffs' Separate Statement of Disputed Material Facts (collectively, 
"Plaintiffs' Contested Filings"). Defendants filed a motion for strike on September 9, 2022, which has 
been set for hearing on October 10, 2022. Defendants' motion to strike lists two documents filed by 
Plaintiffs on September 6, 2022, but identifies both documents with by the same title. The Court 
interprets Defendants' motion to strike as seeking to strike Plaintiffs' Contested Filings. Without 
making any determination of Defendants' September 9, 2022 motion to strike, the Court does not 
find Plaintiffs' Contested Filings to be material to the Court's ruling and has not relied on those filings 
in reaching the result set forth.  

D. Additional Procedural Note 

Though it appears the supplemental pleadings were provided to Defendants' counsel on August 26, 
2022 and courtesy copies delivered to the Court, the Court's records indicate they were not filed 
electronically until August 30, 2022. Defendants' supplemental reply papers filed August 29, 2022 do 
not suggest they did not receive these documents in a timely manner since Defendants filed 
supplemental reply papers in response on August 29, 2022 as they were permitted to do under the Ex 
Parte Order. The Court considers the Am. PDMF and the Supplemental Simpich Declaration in making 
this ruling. Particularly in light of the continuance of the hearing on the motion from September 2, 
2022 to September 19, 2022, the Court is not aware of any prejudice to Defendants by the delay in 
the filing of those documents with the Court. 

Claims Subject to the Motion for Summary Judgment 

The causes of action of the 3AC that remain pending are for quiet title (1st C/A), rescission (2nd C/A), 
cancellation of deed (3rd C/A), elder abuse (4th C/A), fraud (5th C/A), negligence (6th C/A), 
misrepresentation (9th C/A), termination of power of attorney and health care directives (12th C/A), 
conversion and trespass to chattels (13th C/A), and breach of oral contract to pay money (14th C/A). 
Defendants state that they "concede" and do not contest the 12th cause of action based on a written 
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revocation of Myrtle Jones's advance health care directive. (Jones-Clark Decl. ¶¶ 7, 32 and Exhs. 1 and 
10; Williams Decl. ¶¶ 7, 32 and Exhs. 1 and 10.) (But see discussion of 12th cause of action below.) 

The DUMF lists 239 facts. The Am. PDMF lists the vast majority of those facts as "Admitted" or the 
response does not cite to evidence disputing the underlying fact asserted. (Am. PDMF Nos. 1- 3, 6-12, 
20, 21, 23, 28, 32-78 [facts related to Dr. Brown's assessment of Myrtle Jones], 80, 81, 86-131, 133-
139, 141-151, 153-155, 157, 159-162, 165-171, 173-175, 177-180, 200, 203, 213, 220, 222, 225, 227, 
229-230, 233-235, 237.) That a fact may be undisputed does not mean that there is no triable issue of 
fact, however, as a triable issue of fact may exist if there are reasonable, conflicting inferences that 
can be drawn from the fact. (Husman v. Toyota Motor Credit Corp., supra, 12 Cal.App.5th at 1180.) 

To prevail on the motion for summary judgment, Defendants must demonstrate there are no triable 
issues of material fact as to any of the pending causes of action in the 3AC and that they are entitled 
to judgment in their favor as a matter of law on all of those causes of action.  

A. Primary Causes of Action and Defendants' Legal Authorities Addressing the Elements 

The focus of the parties' disputes centers on the transfer of title to the Jones Property by Grant Deed 
to Defendants Williams and Jones-Clark. Plaintiffs seek to rescind the Grant Deed and related relief 
(1st, 2nd, 3rd C/As). They assert a claim for elder financial abuse based on the transfer (4th C/A), and 
they allege fraud related to the transfer (5th C/A).  

1. Quiet Title, Rescission and Cancellation of Deed 

Defendants' cases regarding quiet title (1st C/A) state the general law regarding a claim for quiet title 
but are inapposite factually. None involve a challenge to an inter-family inter vivos grant deed on 
grounds of mistake, fraud, undue influence, elder financial abuse, or other wrongful conduct. (Friends 
of the Trails v. Blasius (2000) 78 Cal.App.4th 810 [claim of public easement for recreational purposes]; 
Preciado v. Wilde (2006) 139 Cal.App.4th 321 [adverse possession]; Gerhard v. Stephens (1968) 68 
Cal.2d 864 [claim regarding abandoned mineral rights, adverse possession]; Hines v. Hubble (1956) 
144 Cal.App.2d 830 [claim of rights under unsigned lease based on part performance of agreement].)  

The Court previously addressed Defendants' challenges to the quiet title cause of action in the 
context of Defendants' demurrer to the Second Amended Complaint. (5/21/2021 Order.) As the Court 
set forth in that ruling, a quiet title cause of action may be based on claims for rescission or 
cancellation of a grant deed obtained through fraud, duress, or undue influence. Facts such as a close 
familial relationship between the grantor and grantee, the lack of any consideration for the transfer 
of the asset, the age and infirmity of the party conveying the property, and other acts by the recipient 
family member may support a finding of undue influence or fraud to support the claim to rescind or 
cancel the deed and quiet title in the plaintiff. (Stenger v. Anderson (1967) 66 Cal.2d 970, 979-980 
[affirming judgment cancelling joint tenancy deed, rescinding contract for elderly person's life care, 
and quieting title in estate of decedent based on finding of undue influence]; Steiner v. Steiner (1958) 
160 Cal.App.2d 665, 668-669 ["It is settled that a deed secured by fraud is' invalid and is subject to 
cancellation. [Citations omitted.]"]; Fallon v. Triangle Management Servs. (1985) 169 Cal.App.3d 1103, 
1106 ["A deed obtained as a result of fraud committed against the grantor or by use of undue 
influence by the grantee may be rescinded by the grantor. [Citations omitted.]".) (See also Burris v. 
Adams (1892) 96 Cal. 664, 667 [quiet title based on fraud]; Beckmann v. Beckmann (1959) 174 
Cal.App.2d 717, 721-722 [deed to grantor's daughter obtained by undue influence and rescinded 
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based on age and senility of parent, activity by the daughter in obtaining the deed, and lack of 
consideration for the transfer]; Pleasants v. Hanson (1920) 48 Cal.App. 626, 630-631 [affirming 
judgment invalidating transfer of real property for no consideration by infirm mother to one of her 
children as procured by fraud and undue influence].)  

Similarly, as to the 2nd and 3rd causes of action, Defendants cite general law regarding the meaning 
and effect of "rescission" and that the grounds for rescission are set forth in Civil Code section 1689. 
McCall v. Superior Court (1934) 1 Cal.2d 527 cited by Defendants addressed rescission under the 
former versions of the Civil Code rescission statutes, now superseded by current Civil Code sections 
1689 through 1693 as explained in Resure, Inc. v. Superior Court (1996) 42 Cal.App.4th 156, 165-166. 
(Memo. ISO Mot. pp. 9-10.)  

Under current Civil Code section 1689, a party may rescind a contract "[i]f the consent of the party 
rescinding, or of any party jointly contracting with him, was given by mistake, or obtained through 
duress, menace, fraud, or undue influence, exercised by or with the connivance of the party as to 
whom he rescinds, or of any other party to the contract jointly interested with such party" or "[i]f the 
contract is unlawful for causes which do not appear in its terms or conditions, and the parties are not 
equally at fault." (Civ. Code § 1689(b)(1) and (b)(5) [emphasis added].) The terms used in Civil Code 
section 1689 are defined in provisions of the Civil Code addressing consent to contracts and when 
consent may be vitiated. 

2. Undue Influence, Mistake, and Fraud Vitiating Consent to A Contract 

Defendants argue in relation to the claims for quiet title and to set aside the grant deed executed by 
Mrs. Jones that there was no "diminished legal capacity, inaccuracy, fraud, duress, undue influence 
involving any of the Defendants and Myrtle Jones." (1st Am. Memo. ISO Mot. p. 8, l. 27 – p. 9, l. 2.) 
The Civil Code addresses contract formation and defines the terms used in the rescission statute cited 
by Defendants.  

Consent to a contract must be given freely, and if it is not, it may provide grounds for rescission of the 
contract. (Civ. Code §§ 1565, 1566.) Consistent with Civil Code section 1689 on rescission, consent to 
a contract is not free if it is obtained through fraud, undue influence, mistake or duress and the 
consent would not have been given absent one of those causes. (Civ. Code §§ 1567, 1568.)  

For purposes of lack of consent to a contract, "[u]ndue influence consists: [¶] 1. In the use, by one in 
whom a confidence is reposed by another, or who holds a real or apparent authority over him, of 
such confidence or authority for the purpose of obtaining an unfair advantage over him; [¶] 2. In 
taking an unfair advantage of another’s weakness of mind; or, [¶] 3. In taking a grossly oppressive and 
unfair advantage of another’s necessities or distress." (Civ. Code § 1575.) The Civil Code defines fraud 
in relation to contracts in sections 1572 and 1573. Actual fraud, if committed by a party with intent to 
deceive and to induce the other party to enter into the contract, includes "suggestion, as a fact, of 
that which is not true, by one who does not believe it to be true," "positive assertion, in a manner not 
warranted by the information of the person making it, of that which is not true, though he believes it 
to be true," or "suppression of that which is true, by one having knowledge or belief of the fact." 
(Civ. Code § 1572 subd. 1, 2 and 3.) "Actual fraud is always a question of fact." (Civ. Code § 1574.) 
Constructive fraud is defined in Civil Code section 1573 and includes "[i]n any breach of duty which, 
without an actually fraudulent intent, gains an advantage to the person in fault, or any one claiming 
under him, by misleading another to his prejudice, or to the prejudice of any one claiming under him." 
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(Civ. Code § 1573, subd. 1.) 

Mistake may be of fact or of law. (Civ. Code § 1576.) Mistake of fact is defined in Civil Code section 
1577 as "a mistake, not caused by the neglect of a legal duty on the part of the person making the 
mistake, and consisting in: [¶] 1. An unconscious ignorance or forgetfulness of a fact past or present, 
material to the contract; or, [¶] 2. Belief in the present existence of a thing material to the contract, 
which does not exist, or in the past existence of such a thing, which has not existed." 

3. Elder Abuse 

There is no dispute that Moses Jones and Myrtle Jones were both elders at the time of the events 
that are the subject of the 3AC. (Jones-Clark Decl. ¶ 4; Landry Decl. ¶ 4; Williams Decl. ¶ 4.) As to the 
4th cause of action, Welfare & Institutions Code section 15610.30 defines financial elder abuse as 
"when a person or entity does any of the following: [¶] (1) Takes, secretes, appropriates, obtains, or 
retains real or personal property of an elder or dependent adult for a wrongful use or with intent to 
defraud, or both. [¶] (2) Assists in taking, secreting, appropriating, obtaining, or retaining real or 
personal property of an elder or dependent adult for a wrongful use or with intent to defraud, or 
both. [¶] (3) Takes, secretes, appropriates, obtains, or retains, or assists in taking, secreting, 
appropriating, obtaining, or retaining, real or personal property of an elder or dependent adult by 
undue influence, as defined in Section 15610.70." (Welf. & Inst. Code § 15610.30(a).) "For purposes of 
this section, a person or entity takes, secretes, appropriates, obtains, or retains real or personal 
property when an elder or dependent adult is deprived of any property right, including by means of 
an agreement, donative transfer, or testamentary bequest, regardless of whether the property is held 
directly or by a representative of an elder or dependent adult." (Welf. & Inst. Code § 15610.30(c).)  

The statute describes the taking of property for a wrongful use non-exclusively; a wrongful taking 
occurs "if, among other things, the person or entity takes, secretes, appropriates, obtains, or retains 
the property and the person or entity knew or should have known that this conduct is likely to be 
harmful to the elder or dependent adult." (Welf. & Inst. Code § 15610.30(b).) Welfare & Institutions 
Code section 15610.70 includes detailed guidelines for assessing the existence of undue influence 
under the elder abuse statute:  

(a) "Undue influence" means excessive persuasion that causes 
another person to act or refrain from acting by overcoming that 
person’s free will and results in inequity. In determining whether a 
result was produced by undue influence, all of the following shall be 
considered: 

(1) The vulnerability of the victim. Evidence of vulnerability may 
include, but is not limited to, incapacity, illness, disability, injury, age, 
education, impaired cognitive function, emotional distress, isolation, 
or dependency, and whether the influencer knew or should have 
known of the alleged victim’s vulnerability. 

(2) The influencer’s apparent authority. Evidence of apparent 
authority may include, but is not limited to, status as a fiduciary, 
family member, care provider, health care professional, legal 
professional, spiritual adviser, expert, or other qualification. 
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(3) The actions or tactics used by the influencer. Evidence of actions 
or tactics used may include, but is not limited to, all of the following: 

(A) Controlling necessaries of life, medication, the victim’s 
interactions with others, access to information, or sleep. 

(B) Use of affection, intimidation, or coercion. 

(C) Initiation of changes in personal or property rights, use of haste or 
secrecy in effecting those changes, effecting changes at inappropriate 
times and places, and claims of expertise in effecting changes. 

(4) The equity of the result. Evidence of the equity of the result may 
include, but is not limited to, the economic consequences to the 
victim, any divergence from the victim’s prior intent or course of 
conduct or dealing, the relationship of the value conveyed to the 
value of any services or consideration received, or the 
appropriateness of the change in light of the length and nature of the 
relationship. 

(Welf. & Inst. Code § 15610.70(a) [emphasis added].) An inequitable result alone is not sufficient 
evidence to prove undue influence but is one of the factors to be considered. (Welf. & Inst. Code 
§ 15610.70(a)(4) and (b).) 

4. Fraud 

The fifth cause of action alleges fraud. Defendants cite authority that a deed is voidable if facts show 
the grantor was induced to execute the deed by fraudulent misrepresentations. (Fallon v. Triangle 
Management Services, Inc. (1985) 169 Cal.App.3d 1103, 1106.) (See also Erickson v. Bohne (1955) 130 
Cal.App.2d 553, 555–557 [also cited by Defendants, explaining distinction between deed that is void 
based on fraud in the execution and a deed that is voidable based on fraud in the inducement].)  

Citing the 10th Edition of the treatise Summary of California Law by Bernard Witkin, Defendants 
assert that an actionable misrepresentation must be an affirmation of fact. Defendants contend that 
the statement "'if [Myrtle Jones] didn't follow his [Williams's] advice she would lose her home to 
social security' " is neither an affirmation of fact nor false, since the amount of Mrs. Jones's social 
security check was less than the amount of the 2017 mortgage taken out against the Jones Property. 
(1st Am. Memo. ISO Mot. p. 12, ll. 27 – p. 13, l. 6; DUMF Nos. 4, 211.) Defendants explain the 
statement as meaning that the amount of Myrtle Jones's social security payment was not enough to 
pay the mortgage that was taken out in 2017, which they argue is true. The statement Myrtle Jones 
contends was made to her was that she would "lose her home to social security" if she did not follow 
Williams's advice and transfer title to Williams and Jones-Clark, which is a different statement. 
(Am. PDMF Nos. 214, 215, 217.) 

There are exceptions to the general rule that opinions or predictions as to future events are not 
considered actionable misrepresentations. (See 5 Witkin, B., Summary of California Law, Torts §§ 891-
895 (11th ed. 2017); Cohen v. S & S Construction Co. (1983) 151 Cal.App.3d 941, 946 [explaining 
exceptions including where the opinion is by a fiduciary or other trusted person or is made by a 
person with special qualifications or superior knowledge].) If there is doubt as to whether the 
misrepresentation is an opinion or an affirmation of fact, the question must be left to a trier of fact to 
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resolve. (Jolley v. Chase Home Finance, LLC (2013) 213 Cal.App.4th 872, 893 [opinions regarding 
future events expressed as implying knowledge of facts making the future event probable when the 
defendant does not know the facts can be an actionable misrepresentation which requires 
determination by a trier of fact, not resolution by summary judgment].)  

5. Effect of "Sound Mind" on Undue Influence and Other Claims 

In terms of Mrs. Jones's competence to make the alleged agreement regarding the repair of the 
residence and her mental capacity to make the grant deed, Defendants point to Probate Code 
sections 810-813, known as the "Due Process in Competence Determinations Act." That a person may 
be of "sound mind" with the mental capacity to make testamentary, health care, or other decisions 
does not mean that the person cannot be subject to undue influence, or suffer mistake or fraud which 
would vitiate consent to a contract. (See, e.g, Estate of Baker (1982) 131 Cal.App.3d 471, 486 
[affirming a jury verdict in connection to a will contest, stating " 'Soundness of mind and body does 
not imply immunity from undue influence.'," quoting Estate of Olson (1912) 19 Cal.App. 379, 386].)  

B. Material Facts in Dispute Preclude Summary Judgment as to Primary Claims Based on 
Disputed Facts as to Undue Influence 

There are material issues of fact in dispute that preclude the Court from granting summary judgment 
in favor of Defendants as a matter of law on all the pending causes of action. Plaintiffs' first five 
causes of action are founded on the claim that Myrtle Jones conveyed title to her and her husband's 
residence to Jones-Clark and Jones-Clark's son Williams based on the Defendants' undue influence , 
or fraud or misrepresentations that social security would take her home from her if she did not make 
the transfer, or based on a mistaken understanding the grantees under the deed would be her three 
daughters (Jones-Clark, Husband, and Pippins). (3AC ¶¶ 3-23, 24-26, 28, 30, 32, 34.)  

1. Moving Parties' Evidence 

Defendants' moving papers include facts, largely undisputed, that from 2015 through March 2019, 
defendant Landry, also one of Jones-Clark's children, and Jones-Clark were making health care 
decisions for Myrtle Jones under a January 13, 2013 health care directive, and that on May 1, 2017, 
Jones-Clark and Williams were given the power to control Myrtle Jones's financial decisions and 
assets under a durable power of attorney of that date. (DUMF Nos. 10, 13, 80.) A month after that in 
June 2017, Myrtle Jones and Moses Jones were moved from their residence into Williams' residence. 
(DUMF No. 20; Jones-Clark Decl. ¶ 12.) Defendants contend that from 2015 to 2019, Williams 
"arranged to repair and rehabilitate" the residence "pursuant to an oral agreement with Moses and 
Myrtle Jones to repay" him from the Property "on or about 2015." (DUMF No. 85.)  

One year later, on May 1, 2018, Myrtle Jones executed a grant deed to her residence conveying title 
to the Jones Property to William and Jones-Clark under a deed which on its face designates the 
transfer as a "gift." (DUMF Nos. 29-31 [Jones-Clark Decl. Exh. 4; Williams Decl. Exh. 4; Landry Decl. 
Exh. 4].) Approximately seven months after that, Mrs. Jones was moved by Landry to a healthcare 
facility in Turlock, California. (DUMF No. 79; Landry Decl. ¶ 20.) Defendants present some evidence in 
support of their motion that Myrtle Jones and her husband agreed to "repay" Williams for expenses 
for repairing their residence, and Williams asserts in his declaration that he has incurred $80,000 in 
such expenses that have not been repaid. (DUMF Nos. 83-86.) Moving Parties also present facts 
indicating Jones-Clark and/or Landry incurred expenses related to Myrtle Jones's care that are 
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reimbursable under the advance health care directive totaling $70,000 that they have not been 
repaid. (DUMF Nos. 15, 18.)  

While Dr. Brown testified that Myrtle Jones meets the qualifications for a "sound mind," she also 
testified that Myrtle Jones has mild dementia. (DUMF Nos. 39, 45, 46.) Defendants argue "there is no 
evidence that Defendants possessed any particular confidence with or held any apparent authority 
over Myrtle Jones" (Mot. p. 11, ll. 24-26), but Defendants' facts cited above show that in the period 
from 2017 through part of 2019, Landry and Jones-Clark exercised control over Myrtle Jones's medical 
care and healthcare decisions, obtained a broad power of attorney over her financial affairs in May 
2017, and then shortly thereafter moved Myrtle Jones and Moses Jones out of their home to the 
home of Williams and Jones-Clark in June 2017. (Jones-Clark Decl. ¶¶ 7, 9, 10, 12; Landry Decl. ¶¶ 7, 
9, 10, 12; Williams Decl. ¶¶ 7, 9, 10, 12.) A year and a half later, they moved Mrs. Jones to a facility in 
Turlock, California. (DUMF No. 79; Landry Decl. ¶ 20; Williams Decl. ¶ 20; Jones-Clark Decl. ¶ 20.)  

While these facts could support an inference that Defendants were taking care of Mrs. Jones and 
providing for her needs, they can also support conflicting inferences. They support inferences that 
Mrs. Jones was vulnerable, that Defendants were exercising "apparent authority" over her, that she 
was subject to their control over her physical necessities once she began living with Jones-Clark and 
Williams, and that Williams and Jones-Clark derived the economic benefit of obtaining title to the 
Jones Property, rather than just being repaid for expenses under the oral agreement they had with 
Moses Jones and Myrtle Jones. (Welf. & Inst. Code §§ 15610.30 and 15610.70(a)(1), (a)(2), (a)(3)(A), 
(a)(3)(C), and (a)(4).) Other than the fact Myrtle Jones executed the Grant Deed, they have not 
presented any evidence that Moses or Myrtle Jones agreed to give title to Williams or Williams and 
Jones-Clark rather than merely reimbursing them for the costs of repair of the Jones Property. 

Defendants cite Dr. Brown's testimony that changes in the person physically or in the person's living 
environment can cause confusion and behavioral issues for a patient with dementia. (DUMF Nos. 46, 
47.) Dr. Brown states that the extent to which a person who showed a positive screening for 
dementia "could manage her financial affairs is variable." (DUMF No. 53.) She qualifies her 
conclusions that Mrs. Jones has the ability to make decisions regarding renting a place to live, to make 
real estate decisions, or to "understand complex matters" "if things are explained clearly to her" or 
"when explained to her." (DUMF Nos. 58, 59 [emphasis added].)  

The moving papers do not present evidence that Myrtle Jones had power of attorney for Moses Jones 
in effect on May 1, 2018 to act as his attorney-in-fact when the grant deed was signed or that Moses 
Jones authorized her to convey or gift his interest in the Jones Property to Williams and Jones-Clark. 
The moving papers only provide evidence of a March 2017 special power of attorney for Moses Jones 
granted to Myrtle Jones that expired by its terms on October 1, 2017, as reflected in DUMF No. 12.  

The Court's August 26, 2022 Ex Parte Order allowed Defendants to file supplemental papers 
responding to Plaintiffs' amended/supplemental pleadings on August 29, 2022. On that date, 
Defendants filed a Supplemental Memorandum in Reply to the opposition to their motion 
("Supplemental Reply Memorandum"). The Supplemental Reply Memorandum refers to a document 
titled "Defendants' Responses to the Defendants' [sic – Plaintiffs'] Sperate [sic] Statement of 
Undisputed Material Facts" which in turn refers to a December 10, 2012 Power of Attorney executed 
by Moses Jones cited at "RSUMF para. 2.3, 5-6." (Suppl. Reply p. 2, ll. 9-17.) The RSUMF was filed by 
Defendants on August 8, 2022 in opposition to the Plaintiffs' motion for summary adjudication, not in 
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connection with the Defendants' motion. Defendants did not present this new evidence (the Moses 
Jones 2012 Power of Attorney) in support of the Defendants' motion for summary judgment with the 
moving papers. The Supplemental Reply is not evidence, and the Court may properly refuse to 
consider new evidence submitted for the first time with the reply on a motion for summary judgment. 
(San Diego Watercrafts, Inc. v. Wells Fargo Bank, N.A. (2002) 102 Cal.App.4th 308, 316 [a moving 
party cannot rely on additional evidence with its reply papers as due process requires the opposing 
party have notice and opportunity to respond].)  

2. Plaintiffs' Opposition Raises Triable Issues of Fact 

The Supplemental Reply Memorandum focuses on the authenticity of a notarized document. 
Authenticity means that a document "is the writing that the proponent of the evidence claims it is." 
(Evid. Code § 1400(a).) Whether Myrtle Jones admits she executed the Grant Deed or it is self-
authenticating, she raises a triable issue of material fact because she denies that the contents of the 
Grant Deed were complete when she signed it, which contradicts Van Hook's testimony on that point. 
(DUMF Nos. 29-31 [citing Van Hook Depo. which includes testimony indicating among other things 
Jones was accompanied by Williams and Jones-Clark when her signature was notarized]; Am. PDMF 
Nos. 29-31; Jones Decl. ¶ 3 [cited]; see also Jones Decl. ¶¶ 6, 7.) She states in her declaration in 
opposition to the motion that when she signed the deed it was "mostly blank" with the understanding 
the Grant Deed "would be filled out" to list her three daughters (Jones-Clark, Husband, and Pippins) 
as co-owners of the house. (Jones Decl. ¶¶ 6, 7; Am. PDMF Nos. 195-197, 204, 206-208; see also Am. 
PDMF Nos. 132; 176, 182 Pippins Decl. ¶ 4.) On summary judgment, the Court cannot weigh the 
credibility of witnesses but can only determine if the material facts are disputed by contrary evidence 
from the opposing party.  

Plaintiffs have also submitted evidence that raises triable issues of material fact regarding whether 
Myrtle Jones signed the Grant Deed based on undue influence by Defendants or based on fraud in the 
inducement in reliance on Williams' statement that social security would take her home if she did not 
transfer the Jones Property to Williams and Jones-Clark, or based on a mistake as to the content of 
the Grant Deed which Myrtle Jones states she understood would have her daughters' names inserted. 
Plaintiffs present evidence supporting Myrtle Jones being in a vulnerable condition at the time she 
executed the Grant Deed, including that she had been ill and was physically weak as a result at the 
time of the Grant Deed, and that her husband was dying. (Am. PDMF Nos. 29-31, 132, 195-197, 204, 
206 [M. Jones Decl. ¶¶ 3, 6, 7; Pippins Decl. ¶ 4.) The opposing declarations include evidence that 
Defendants were isolating Myrtle Jones from contact with two of her daughters (Pippins and 
Husband). (Am. PMDF Nos.132, 164; M. Jones Decl. ¶¶ 6, 7; Pippins Decl. ¶¶ 2-5.)  

Other DUMFs cite deposition testimony by Myrtle Jones that Defendants were " 'trying to maximize 
their power and control over the Jones home' " when the put the home into Jones-Clark's and 
Williams' name and rented it to third parties at a time when she was sick, and based on a statement 
by Williams that her home would be taken by social security if she did not transfer the Jones Property 
to Williams and Jones-Clark. (Am. PDMF Nos. 204, 205, 209, 214.) Even if the latter statement does 
not rise to an actionable misrepresentation as Defendants contend, an inference can be drawn that 
the statement to Mrs. Jones when she was sick that she had to transfer the Jones Property or risk 
losing her home to social security is additional evidence of pressure exerted on her when she was in a 
vulnerable condition that can support the undue influence claim. This evidence is in addition to the 
evidence cited above regarding the control that Defendants had over her healthcare, her physical 
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living conditions, and based on the Durable Power of Attorney she executed in May 2017.  

Myrtle Jones also attests in her declaration that Jeremy Williams has been paying the mortgage on 
the Jones Property since 2017, when the mortgage in the amount of over $260,000 was taken out by 
Myrtle Jones on behalf of herself and her husband based on a special power of attorney, and that she 
believes Williams has the proceeds of the mortgage. (Am. PDMF Nos. 16, 18, 19; DUMF No. 12 
[special power of attorney expired October 1, 2017; Jones-Clark Decl. Exh. 2; Williams Decl. Exh. 2; 
Landry Decl. Exh. 2]; M. Jones Decl. ¶ 2 and Exh. 1].) The Supplemental Simpich Declaration includes 
documents Simpich declares Defendants produced to Plaintiffs in discovery which he summarizes in 
paragraph 11. (Suppl. Simpich Decl. ¶ 11.) The "Chicago Title" documents (Bates Nos. 150-151) set 
forth payoff balances for liens against the Jones Property dated February 13, 2017 in the aggregate 
sum of less than $31,000, and the "appraisal report" (Bates Nos. 152-173) dated in November 2016 
apparently requested by a lender shows the Jones Property valued at $317,000 as of the date of the 
appraisal. (Suppl. Simpich Decl. ¶ 11 and Exh. 3.) Though inequity in the transaction alone is not 
enough to support a finding of elder financial abuse, it is one of the factors that adds to the evidence 
raising a material fact dispute related to the first through fourth causes of action, and in particular for 
elder financial abuse by which title to the Jones Property worth over $300,000 was transferred to 
Williams and Jones-Clark. (Welf. & Inst. Code § 15610.70(a)(3)(C) and (a)(4).)  

C. Other Disputed Material Facts Preclude Granting Summary Judgment 

Plaintiffs dispute other facts listed in Defendants' DUMF with evidence in the opposing declarations, 
including DUMF Nos. 26, 152, 156, 189, 219, 224, 226, 236 and 239. (See Am. PDMF Nos. 26, 152, 156, 
189, 219, 224, 226, 236, 239.) These disputed facts also preclude summary judgment for Defendants. 

When there are facts included in a moving party's separate statement in support of a motion for 
summary judgment, and the opposing party successfully disputes those facts, those disputes defeat 
the motion. (Insalaco v. Hope Lutheran Church of West Contra Costa County (2020) 49 Cal.App.5th 
506, 521 ["[T]he moving party should '[i]nclude only those facts which are truly material to the claims 
or defenses involved because the separate statement effectively concedes the materiality of 
whatever facts are included. Thus, if a triable issue is raised as to any of the facts in your separate 
statement, the motion must be denied!' [Citations, internal quotation marks omitted.]," quoting Nazir 
v. United Airlines, Inc. (2009) 178 Cal.App.4th 243, 252].) 

D. 12th Cause of Action Not Fully Disposed of By Motion 

Defendants state that they "concede" the 12th cause of action in which Plaintiffs allege Myrtle Jones 
has revoked a "Durable Power of Attorney for Health Care" dated May 1, 2017 pursuant to which the 
3AC alleges Williams and Jones-Clark have continued to "serve in good faith as attorneys-in-fact for 
Myrtle and Moses Jones from May 1, 2017 to the present." (Memo. ISO Mot. p. 5, ll. 27-28; DUMF No. 
227 [1/13/2013 Advanced Medical Directive revoked on 8/26/2019]; 3AC ¶ 7.) The 12th cause of 
action asks for court recognition of "the revocation of the power of attorney and health care 
directives" for the Defendants as to Myrtle Jones. (3AC ¶ 47.) The evidence presented in the motion 
confirms there are two separate documents: a Durable Power of Attorney dated May 1, 2017 that 
covers financial and other matters and an advanced health care directive dated in 2013 both signed 
by Myrtle Jones. (Jones-Clark Decl. ¶¶ 7, 9 and Exhs. 1, 3.) The document revoked by the August 26, 
2019 written revocation referred to in the moving papers (Jones-Clark Decl. Exh. 10) revokes the 
advanced healthcare directive. The motion and the evidence in support does not address the 
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revocation of the May 1, 2017 Durable Power of Attorney and does not concede that document has 
been revoked or terminated. (Jones-Clark Decl. ¶ 32; Williams Decl. ¶ 32; Landry Decl. ¶ 32.) 
Therefore, based on the allegations of paragraph 47 of the 3AC, the motion does not fully dispose of 
the 12th cause of action and is denied on that additional ground.  

E. Triable Issues as to 14th C/A for Breach of Oral Agreement Between Williams and 
Husband 

In the 14th cause of action, Plaintiffs allege that Sandria Husband lent Williams $2,300 in connection 
with the repair and renovation of the Jones Property in 2017 and 2018 pursuant to an oral agreement 
that Williams would repay Husband "in a timely manner." (3AC ¶ 51.) In support of the motion, 
Defendants contend that Plaintiffs have not "submitted any evidence" to support their allegation in 
the 3AC that Husband loaned Williams approximately $2,300 to fund part of the repairs for the Jones 
Property that Williams has not repaid. (DUMF No. 226; see also Williams Decl. ¶ 31].) Williams, who 
submitted a declaration in support of the motion and was the alleged recipient of the loan, does not 
deny that he received the loan or that he has not repaid it. There is no evidence in Defendants' 
motion that Defendants made discovery requests which sought documents or other evidence from 
Plaintiffs showing Husband loaned funds to Williams as alleged in the 3AC. (See 1st Am. Suppl. Orme 
Decl. ¶ 2 [stating only when Defendants deposed Husband] and Exh. 22 [Husband 7/15/2022 Depo. 
Tr. 173:8-10 [Husband's bank statements not produced in discovery but no reference to any discovery 
request propounded].)  

The deposition testimony of Husband cited by Defendants under DUMF No. 226 includes testimony 
by Husband that she has bank statements showing the funds loaned to Williams which support her 
claim for the $2,300 but that she did not have those statements with her at the deposition which 
would show the payments and dates. (See, e.g., 1st Am. Suppl. Orme Decl. Exh. 22 [Husband 
7/15/2022 Depo. Tr. 172:21-173:7, 177:1-5, 10-17, 180:4-10 [no information "in front of" witness], 
188:14-18].) Husband testified Williams had not made any payments to her on the $2,300. (1st Am. 
Suppl. Orme Decl. Exh. 22 [Husband 7/15/2022 Depo. Tr. 188:19-25].) Husband's declaration in 
opposition to the motion states she loaned Williams $2,300 in multiple payments to fund the repairs 
in 2017, and he had not paid her back. (Husband Decl. ¶ 2.) There are triable issues of fact on the 14th 
cause of action which preclude summary judgment for Defendants. 

F. Other Causes of Action 

The triable issues of material fact on the 1st through 5th and 14th causes of action and incomplete 
disposition of the 12th cause of action preclude the Court from granting summary judgment to 
Defendants. The Court does not need to address, and does not reach, the other remaining causes of 
action. 

Conclusion 

Even if Defendants had met their initial burden of proof on their motion for summary judgment for all 
pending causes of action pending, Plaintiffs' Opposition demonstrates there are triable issues of 
material fact based on disputed evidence and reasonable, conflicting inferences from the evidence 
that preclude granting summary judgment to Defendants.  

 
 

  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  09/19/2022 

 

 

18 

 

    

7. 9:00 AM CASE NUMBER:  MSC21-01779 
CASE NAME:  JACKSON  VS.  WELLS FARGO 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS  
FILED BY:  SGT INVESTMENTS, LLC 
*TENTATIVE RULING:* 
 

On August 9, 2022, Defendant and Cross-complainant SGT Investments, LLC (SGT) filed a 

motion requesting judgment on the pleadings in its favor against Plaintiffs and Cross-Defendants 

(1) Queen Jackson in her individual capacity, (2) Robert Jackson in his individual capacity, and 

(3) Robert Jackson in his capacity as trustee of the Joyce Andrews Revocable Trust as Amended and 

Restated in 2003.  No opposition to the request was filed.  On August 29, 2022, the Court granted 

SGT’s demurrer without leave to amend. 

The Court grants SGT’s motion for judgment on pleadings in its favor against all three 

Plaintiffs and Cross-Defendants, without leave to file an amended answer on the cross-complaint. 

 
 

  
    

8. 9:00 AM CASE NUMBER:  MSC21-02018 
CASE NAME:  GOMEZ  VS.  PARK PLACE 
HEARING ON DEMURRER TO  PLAINTIFF’S 2nd Amended COMPLAINT  
FILED BY: PARK PLACE ASSET MANAGEMENT 
*TENTATIVE RULING:* 
 
 Defendant Park Place Asset Management’s Demurrer to the Second Amended Complaint 
(“SAC”) is overruled.  
 
Legal Standards 
 
 A demurrer can be used only to challenge defects that appear on the face of the pleading or 
matters outside the pleading that are judicially noticeable. (Donabedian v. Mercury Insurance Co. 
(2004) 116 Cal.App.4th 968, 994.) “[I]n considering the merits of a demurrer, the facts alleged in the 
pleading are deemed true, however improbable they may be.” (Berg & Berg Enterprises, LLC v. Boyle 
(2009) 178 Cal.App.4th 1020, 1034.) The question of plaintiff’s ability to prove the allegations or the 
possible difficulty in making such proof is of no concern to the court in ruling on a demurrer. 
(Quelimane Co. v. Stewart Title Guaranty Co. (1998) 19 Cal.4th 26, 47.)  
 
 "Before filing a demurrer pursuant to this chapter, the demurring party shall meet and confer 
in person or by telephone with the party who filed the pleading that is subject to demurrer for the 
purpose of determining whether an agreement can be reached that would resolve the objections to 
be raised in the demurrer." (CCP § 430.41(a).) 
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Analysis 
 
 The parties met and conferred and were not able to reach agreement regarding the 
sufficiency of plaintiff’s pleading. Defendant now demurs to the SAC’s fourth cause of action for 
“wrongful termination due to complaint of workplace violence.” 
 
 The pertinent allegations follow. Plaintiff worked for defendant, a property management 
company, as a leasing agent. (SAC, ¶¶4-6.) After plaintiff’s manager evicted some tenants and began 
eviction proceedings against others, tenants “approached plaintiff in an aggressive manner and 
threatened violence against plaintiff.” (Id., ¶ 9.) Plaintiff complained about these threats of violence 
and defendant did nothing to address them. Defendant then transferred plaintiff to its Antioch 
location, a less desirable assignment. (Id., ¶ 20, ) Plaintiff claims her transfer, as well as her 
employment termination, resulted from complaints of unsafe workplace conditions and other 
protected activity. (Id., ¶¶ 19-20, 41, 54.) 
 
 “[P]ublic policies that require employers to provide a safe and secure workplace and 
encourage employees to report credible threats of violence in the workplace” are sufficient to 
support a claim for wrongful termination. (Franklin v. Monadnock Co. (2007) 151 Cal.App.4th 252, 
255; see Cal. Lab. Code §§ 6400(a) & 6401; CCP § 527.8 (employer empowered to seek restraining 
order on behalf of employee).) 
 
 Defendant argues plaintiff cannot plead a threat of credible violence because the tenant 
threats occurred in Hayward after which defendant transferred plaintiff to Antioch. Defendant points 
to plaintiff’s allegation at paragraph 28 that she told her manager in Antioch she was afraid to walk 
back to her apartment at night and feared someone might be following her. Defendant argues 
plaintiff’s expression of fear or anxiety in Antioch does not constitute a complaint about an unsafe 
condition in Antioch nor is it evidence of an unsafe condition there. (Opening Brief, pp. 3-5, citing to 
Muller v. Automobile Club of So. Cal. (1998) 61 Cal App 4th 431, overruled in part on other grounds in 
Colmenares v. Braemar Country Club, Inc. (2003) 29 Cal 4th 1019.)  
 
 The demurrer on the basis of these arguments is overruled. Defendant’s argument that 
threats of violence were no longer credible once it transferred plaintiff to Antioch, and its suggestion 
that it cannot be liable because it transferred her in response to threats and as a means of protecting 
her, misses the mark. Plaintiff has stated a cause of action based on credible threats of violence at 
defendant’s Hayward location after which plaintiff alleges defendant retaliated by transferring her to 
Antioch and terminating her employment. (SAC, ¶¶20, 58, 59.) Whether threats of violence remained 
credible after plaintiff’s transfer to Antioch, or whether plaintiff will be able to establish a causal 
nexus between protected activity in Hayward and her termination, are not issues the court can 
resolve on demurrer.  
 
 Defendant shall answer the SAC no later than October 3, 2022. 
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9. 9:00 AM CASE NUMBER:  MSC21-02018 
CASE NAME:  GOMEZ  VS.  PARK PLACE 
MOTION TO STRIKE PLAINTIFF’S 2nd Amended COMPLAINT  
FILED BY:  PARK PLACE ASSET MANAGEMENT 
*TENTATIVE RULING:* 
 
 Defendant Park Place Asset Management’s Motion to Strike portions of plaintiff Maria 
Gomez’s Second Amended Complaint (“SAC”) is denied.  
 
Legal Standards 
 
 The court may, on any terms it deems proper, strike from any pleading “irrelevant, false, or 
improper matter” inserted into the pleading, as well as “all or any part of any pleading not drawn or 

filed in conformity with the laws of this state, a court rule, or an order of the court.” (CCP § 436.)  
 
 Motions to strike are disfavored. Courts considering such motions must presume the 
allegations are true and consider them in context. (Clauson v Superior Court (1998) 67 Cal.App.4th 
1253, 1255.) The “use of the motion to strike should be cautious and sparing. [The courts] have no 
intention of creating a procedural line-item veto for the civil defendant.” (PH II, Inc. v. Superior Court 
(1995) 33 Cal.App.4th 1680, 1683.) 
 
Analysis  
 Plaintiff alleges the following causes of action in her SAC: (1) disability discrimination; 
(2) retaliation for requesting reasonable accommodation; (3) failure to provide reasonable 
accommodation; and (4) wrongful termination because of a complaint about workplace violence. 
Defendant moves the court to strike allegations at paragraphs 8-12 of the SAC, which had formed the 
basis for a race-based harassment cause of action from a prior iteration of the complaint, as well as 
reference in the second sentence of paragraph 33 to “race” as a factor motivating defendant’s 
decision to terminate plaintiff’s employment. Defendant argues the allegations in paragraphs 8-12 
and 33 are only relevant to a race-based cause of action which plaintiff has omitted from the SAC. 
 
 The court will exercise its discretion to deny the motion. The court recognizes that plaintiff 
no longer pleads a cause of action for discrimination or harassment based on race; however, 
the allegations defendant seeks to strike may support a finding of entitlement to punitive damages 
and may also support the pretext and causal connection elements of plaintiff’s other employment-
related causes of action. If the purpose of defendant’s motion is to exclude certain evidence or 
arguments on relevance grounds at trial, the court can address these questions, if necessary, through 
motions in limine. 
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10. 9:00 AM CASE NUMBER:  MSC21-02470 
CASE NAME:  AMERICAN GUARANTEE & LIABILITY  VS.  CA FIRE SYSTEMS 
HEARING ON MOTION FOR DETERMINATION OF GOOD FAITH SETTLEMENT  
FILED BY:  THORPE DESIGN, INC. 
*TENTATIVE RULING:* 
 
Based upon the motion and no opposition being filed the Court approves the good faith settlement. 

  
 

  
    

11. 9:00 AM CASE NUMBER:  MSC22-00125 
CASE NAME:  AGAPITO  VS.  NACELLI 
HEARING ON MOTION FOR JUDGMENT ON PLEADINGS  
FILED BY:  DEFENDANTS 
*TENTATIVE RULING:* 
 
Pursuant to stipulation the hearing is continued to October 31, 2022, at 9 a.m.  

 
 

  
    

12. 9:00 AM CASE NUMBER:  MSC22-00199 
CASE NAME:  MANSELL-MOULLIN  VS.  HOSMER 
HEARING ON MOTION TO STRIKE PORTIONS OF 1st Amended COMPLAINT  
FILED BY:  CHRISTOPHER HOSMER 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Christopher Hosmer’s Motion to Strike portions of the Prayer of the 

First Amended Complaint related to the request for punitive damages.  

For the following reasons, Defendants’ Motion to Strike is denied.  

Standard for Motion To Strike 

The court may, upon terms it deems proper, strike out any irrelevant, false, or improper matter 

inserted in any pleading, or all or any part of any pleading not drawn or filed in conformity with the 

laws of this state. (CCP §436.) When a substantive defect is clear from the face of a complaint, a 

defendant may attack that portion of the pleading by filing a motion to strike. (PH II, Inc. v. Superior 

Court (1995) 33 Cal.App.4th 1680, 1683-84.)  

Analysis 

Defendant moves to strike the punitive damages allegation in the Prayer for Relief (request no. 3) on 
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ground the assertion is “irrelevant, false, or improper.” (See Notice and Motion at 2:14-15.)  

To support punitive damages, the complaint must allege the ultimate facts of the defendant’s 

oppression, fraud, or malice. (Cyrus v. Haveson (1976) 65 Cal.App.3d 306, 316.) Punitive damages are 

awardable only where there is clear and convincing evidence of “malice.” “‘Malice’ means conduct 

which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is 

carried on by the defendant with a willful and conscious disregard of the rights or safety of others.” 

(Civ. Code, § 3294.)  

The mere allegation that an intentional tort was committed is not sufficient to warrant punitive 

damages. (Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166.) There must also be 

circumstances of “aggravation or outrage … or a fraudulent or evil motive on the part of the 

defendant.” (Taylor v. Superior Court of Los Angeles County (1979) 24 Cal.3d 890, 894.) “Not only 

must there be circumstances of oppression, fraud or malice, but facts must be alleged in the pleading 

to support such a claim.” (Grieves, 157 Cal.App.3d at 166.) “Punitive damages ‘are not a favorite of 

the law and the granting of them should be done with the greatest caution.’” (Troensegaard v. 

Silvercrest Indus., (1985) 175 Cal.App.3d 218, 227.)  

Plaintiff’s request for punitive damages relates to the allegations that Defendant invaded her privacy, 

improperly accessed her personal phone and iPad, deleted a large number of person files, including 

“all information relating to the business and Plaintiff’s participation therein,” as well as her AirPop 

email account and Slack history, in addition to tax returns and her own personal Squarespace design 

website. (FAC 16-17.) In addition, Defendant allegedly improperly accessed Plaintiff’s LinkedIn profile 

and changed/deleted information therein. It is alleged that Defendant also deleted “pictures and 

recordings Plaintiff had saved evidencing Defendant’s extramarital affair,” and sent an email to 

Plaintiff’s father “stating the he believed Plaintiff was having mental health issues and accusing 

[Defendant] of things that were untrue….” (FAC 17-18.) This is all alleged to have been done in an 

effort to “pre-emptive[ly] attempt to imply that anything Plaintiff may later accuse [Defendant] of 

was simply delusional,” and to try and prevent Plaintiff for establishing her co-ownership of the 

AirPop business. (FAC 15-18.)  

It is worth noting that Defendant does not move to strike any of the above allegations, but instead 

only moves to strike the request for punitive damages in the Prayer for Relief. Determining whether 

punitive damages should be awarded is generally a question of fact. (Slaughter v. Legal Process & 

Courier Service (1984) 162 Cal.App.3d 1236, 1252.) Given the above allegations, which continue to be 

part of the FAC, Plaintiff has alleged sufficient facts to support a request for punitive damages at the 

pleading stage. 

Given the above, Defendant’s motion to strike from the Prayer the request for punitive damages is 
denied. 
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13. 9:00 AM CASE NUMBER:  MSC22-00199 
CASE NAME:  MANSELL-MOULLIN  VS.  HOSMER 
HEARING ON DEMURRER TO 1st Amended COMPLAINT  
FILED BY:  CHRISTOPHER HOSMER 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Christopher Hosmer’s Demurrer to Plaintiff’s First Amended Complaint 

(FAC) for Damages. The FAC sets forth five causes of action, namely: (1) breach of implied-in-fact 

contract, (2) breach of partnership agreement, (3) breach of fiduciary duty, (4) violation of Penal Code 

§502, and (5) conversion. Defendant demurs to causes of action 1-3 on the basis that Plaintiff has 

failed to state facts sufficient to constitute such causes of action. (CCP §431.10(e).) Defendant 

demurrers to all five causes of action on the basis that the court lacks jurisdiction over the subject 

matter of each cause of action as the proper venue is the family law court before which the parties’ 

divorce is currently pending. (CCP §430.10(a).) 

For the following reasons, Defendants’ Demurrer is overruled. Consistent with the below, this matter 

is stayed pending resolution of the related family law matter, case number MSD-2100383.  

Standard for Demurrer 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.)  

Legal conclusions are insufficient. (Id. at 1098–99; Doe at 551, fn. 5.) The Court “assume[s] the truth 
of the allegations in the complaint, but do[es] not assume the truth of contentions, deductions, or 
conclusions of law.” (California Logistics, Inc. v. State of California (2008) 161 Cal.App.4th 242, 247.) A 
demurrer lies only for defects appearing on the face of the complaint or from matters of which the 
court must or may take judicial notice. (CCP 430.40; see Blank v. Kirwan (1985) 39 Cal.3d 311, 318.)  

Analysis 

Salient Background Facts Per the FAC 

The Parties began a romantic relationship in 2007 while living in Boston, Massachusetts. (FAC 3.) 
They moved to Shanghai, China for Defendant’s job in 2008. (FAC 7.) They moved back to the United 
States, moving to Northern California, in April 2014. (Ibid.) Upon moving back to the United States, 
Defendant continued working for his China-based employer until 2015. (FAC 8.) After Defendant left 
his China-based job in 2015, “he and Plaintiff started an N-95 mask company called AirPop.” (Ibid.)  

The Parties were married on August 24, 2017. (FAC 3.) Defendant filed for divorce on February 1, 
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2021. That matter is pending in Contra Costa Superior Court – Case No. MSD-2100383. (Ibid.)  

Breach of Implied-in-fact Contract 

“A cause of action for breach of contract requires pleading of a contract, plaintiff’s performance or 
excuse for failure to perform, defendant’s breach and damage to plaintiff resulting therefrom.” 
(McKell v. Washington Mutual, Inc. (2006) 142 Cal.App..4th 1457, 1489.) “A cause of action for 
breach of implied contract has the same elements as does a cause of action for breach of contract, 
except that the promise is not expressed in words but is implied from the promisor’s conduct.” 
(Yari v. Producers Guild of America, Inc. (2008) 161 Cal.App.4th 172.) “An implied contract ‘consists of 
obligations arising from a mutual agreement and intent to promise where the agreement and 
promise have not been expressed in words.’” (California Emergency Physicians Medical Group v. 
PacifiCare of California (2003) 111 Cal.App.4th 1127, 1134.) “In order to plead a cause of action for 
implied contract, ‘the facts from which the promise is implied must be alleged.’” (Ibid., quoting 
Youngman v. Nevada Irrigation Dist. (1969) 70 Cal.2d 240, 247.)  

The FAC alleges that the Parties decided to start an N-95 mask company called AirPop in 2015 – two 
years before they were married. (FAC 8.) They also agreed that Defendant would work full-time on 
the mask company, which included travel, while Plaintiff would work for the company, but from 
home so as to be able to care for their children. (Ibid.) Plaintiff alleges that she was “actively involved 
in the business,” including assisting with designing the product, providing global market insights and 
trends analysis, providing materials and color design, as well as consistent design expertise, and 
contributing sales strategy and introductions through her profession network, among other things. 
(FAC 9, 11.) Plaintiff also represented the company at design workshops, material shows, and pitch 
funding events, and was featured in company sales brochures, among other things. (FAC 12) There 
were discussions of salary and shares of the business for her contributions to the company. (Ibid.) 

“[T]he vital elements of a cause of action on contact are mutual assent (usually accomplished through 
the medium of an offer and acceptance) and consideration.” (Pacific Bay Recovery, Inc. v. California 
Physicians’ Services, Inc. (2017) 12 Cal.App.5th 200, 215 quoting Division of Labor Law Enforcement v. 
Transpacific Transportation Co. (1977) 69 Cal.App.3d 268, 275.) “Where, without express contract, 
one performs services for another with that other’s knowledge, the services being of a character 
usually charged for, and the other person does not dissent but benefits by the services, a promise to 
pay the reasonable value of such services is implied.’” (California Emergency Medical Group v. 
PacificCare of California (2003) 111 Cal.App.4th 1127, 1134-35 quoting Spinelli v. Tallcott (1969) 272 
Cal.App.2d 589.)  

The FAC alleges that the Parties discussed starting an N-95 mask company before getting married. 
Based on these conversations, Plaintiff contributed time, money, and effort to the venture. 
Defendant accepted the benefit of Plaintiff’s actions, and continued to accept and receive such 
benefit without objection. It is a reasonable inference that Plaintiff anticipated to be compensated for 
her contributions to the business.  

Given the above, the FAC sufficiently alleges facts to show the possibility of an implied-in-fact 
contract. As such, Defendant’s demurrer is overruled as to the first cause of action for breach of an 
implied-in-fact contract.  
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Breach of Partnership Agreement 

Plaintiff alleges that the parties entered into a de facto partnership agreement, wherein there is no 
writing evidencing the partnership.  

A “Partnership” is defined as, in pertinent part, an “association of two or more persons to carry on as 
coowners of a business for profit formed under Section 16202 …” (Cal. Corp. Code § 16101(9).) Per 
California Corporations Code Section 16202, an “association formed under a statute other than this 
chapter, a predecessor statute, or a comparable statute of another jurisdiction is not a partnership 
under this chapter.” (Cal. Corp. Code § 16202(b).)  

“The question of the existence of a partnership depends primarily upon the intention of the parties 
ascertained from the terms of the agreement and from the surrounding circumstances.” (Constans v. 
Ross (1951) 106 Cal.App.2d 381, 386.) It is worth noting that, as of 2005, “the term ‘de facto 
partnership’ is not one found in any California case.” (Persson v. Smart Inventions, Inc. (2005) 125 
Cal.App.4th 1141, 1157.) However, “it is well settled that the existence of a partnership is a question 
of fact.” (Ibid. citing Holmes v Lerner (1999) 74 Cal.App.4th 442, 445.)  “A partnership need not be 
evidenced by writing [citation]…. (Greene v. Brooks (1965) 235 Cal.App.2d 161, 166.) “Some degree of 
participation by partners in management and control of the business is one of the primary elements 
of partnership.” (Ibid. citing Rosenberg v. Broy (1961) 190 Cal.App.2d 591, 597.)  

As noted above, the FAC contain numerous allegations relating to the time, effort, and money 
Plaintiff put into the N-95 mask business. (FAC 8-12.) This included performing many tasks as “part of 
the small AirPop leadership team.” (FAC 12.) It is also alleged that the Parties agreed that “they would 
have equal interests in the business. (FAC 27.)  

Given the above, the FAC sufficiently alleges a partnership agreement involving the Parties. 
As such, Defendant’s demurrer is overruled as to the second cause of action for breach of 
partnership agreement.  

Breach of Fiduciary Duty 

“The elements of a cause of action for breach of fiduciary duty are: (1) existence of a fiduciary duty; 
(2) breach of the fiduciary duty; and (3) damage proximately caused by the breach.” (Stanley v. 
Richmond (1995) 35 Cal.App.4th 1070, 1086 citing Pierce v. Lyman (1991) 1 Cal.App.4th 1093, 1101.) 

“There are unquestionably fiduciary duties” among partners in a partnership. (Jones v. Wagner (2001) 
90 Cal.App.4th 466, 471 citing Cal. Corp. Code § 16404.) These include the duty of loyalty and the 
duty of care. (Cal. Corp. Code § 16404(a).) “In proceedings connected with the conduct of a 
partnership, partners are bound to act in the highest good faith to their copartners and may not 
obtain any advantage over them in the partnership affairs by the slightest misrepresentation, 
concealment, threat or adverse pressure of any kind.” (Everest Investors 8 v. McNeil Partners (2003) 
114 Cal.App.4th 411, 424.)  

The FAC alleges, among other things, that Defendant is attempting to sell the business as if Plaintiff 
has no financial interest in the asset. (FAC 14.) It also alleges that Defendant attempted to delete and 
destroy information relating to Plaintiff’s participation in the business. (FAC 15.) It specifically alleges 
that Defendant “breached his fiduciary obligations to Plaintiff by disavowing the partnership 
agreement and attempting to keep the business for himself, claiming it is his separate property.” 
(FAC 37.) As such, Plaintiff has been “denied her interest in the business which was her separate 
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property interest at the time the Parties married…” (FAC 38.)  

Given the above, the FAC sufficiently alleges a claim for breach of fiduciary duty relating to the 
partnership agreement. As such, Defendant’s demurrer is overruled as to the third cause of action for 
breach of fiduciary duty.  

Lack of Jurisdiction – CCP § 430.10(a) 

Defendant contends that Plaintiff’s complaint “is an improper attempt to reframe family law claims as 

a civil action while the parties’ dissolution proceeding is pending in family law court,” and the 

Plaintiff’s claims “arise from and relate to the parties’ relationship, and their separate and marital 

property, which is squarely within the jurisdiction of the family law court.” (Demurrer at 4:1-4.)  

 “[W]here a proceeding has been … assigned for hearing and determination to one department of the 

superior court by the presiding judge … and the proceeding … has not been finally disposed of … it is 

beyond the jurisdictional authority of another department of the same court to interfere with the 

exercise of the power of the department to which the proceeding has been so assigned …. If such 

were not the law, conflicting adjudications of the same subject-matter by different departments of 

the one court would bring about an anomalous situation and doubtless lead to much confusion. 

[citation]’ (Williams v. Superior Court, 14 ca.2d 656, 662…)’” Ford v. Superior Court (1986) 188 

Cal.App.3d 737, 741-42 quoting In re Kowalski (1971) 21 Cal.App.3d 67, 70.)  

“One department of the superior court cannot enjoin, restrain, or otherwise interfere with the judicial 

act of another department of the superior court.” (Ford v. Superior Court (1986) 188 Cal.App.3d 737, 

742.) “Even between superior courts of different counties, having coequal jurisdiction over a matter, 

the first court of equal dignity to assume and exercise jurisdiction over a matter acquires exclusive 

jurisdiction.” Glade v. Glade (1995) 38 Cal.App.4th 1441, 1450 (quoting Ford v. Superior Court (1986) 

188 Cal.App.3d 737, 742.) “If the principle of priority of jurisdiction over an assigned case … is 

applicable to ordinary departments, it must be even more true of departments exercising distinct 

subject matter jurisdiction…’” (Glade, 38 Cal.App.4th at 1450.)  

Based on the above, if the family law court has jurisdiction over the issues raised in this matter, it 

retains jurisdiction over them as being the first court to assume and exercise jurisdiction over the 

parties and these claims. Defendant contends this is the case. Plaintiff argues that the issues in the 

matter relate to property that is not at issue in the divorce proceedings.  

“Characterization of property, for the purpose of community property law, refers to the process of 

classifying property as separate, community, or quasi-community. Characterization must take place in 

order to determine the rights and liabilities of the parties with respect to a particular asset or 

obligation and is an integral part of the division of property on marital dissolution.” (In re Marriage of 

Haines (1995) 33 Cal.App.4th 277, 291.) “Obviously, the actual division of community property is 

affected by the characterization of specific assets, so the issue of characterization also reposes in the 

family law court.” (Askew v. Askew (1994) 22 Cal.App.4th 942, 961.) 

It appears that most, if not all, of the issues raised in this matter will rely on a determination of 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 18 
HEARING DATE:  09/19/2022 

 

 

27 

 

whether the property at issue is separate property and/or joint property. For example, regarding the 

breach of fiduciary duty claim, the FAC alleges that the breach specifically relates to “Plaintiff 

disavowing the partnership agreement and attempting to keep the business for himself, claiming it is 

his separate property.” (FAC 37.)   

The Penal Code section 502 and conversion claims relates to a phone and iPad that Plaintiff “owned, 

and continues to own, … in January [married] and March [after divorce proceedings commenced] of 

2021.” (FAC 40) Thus, it appears that the property was obtained during the marriage and may be 

considered community property. It is unclear when the files that were allegedly deleted were made, 

but given the timing many of those may be community property as well. There is no indication, 

however, as to what files were allegedly deleted and/or destroyed, so it is impossible to determine 

the character of those files. It is also worth noting that “[i]nformation that does not fit [the definition 

of trade secret], and is not otherwise made property by some provision of positive law, belongs to no 

one, and cannot be converted or stolen.” (Silvaco Data Systems v. Intel Corp. (2010) 184 Cal.App.4th 

210, 232.) As there is no allegation that the files were trade secrets, it is unclear whether the files at 

issue can even be converted.  

Likewise, given that the implied-in-fact contract and partnership agreement allegedly commenced 

prior to marriage, continued into the marriage, and then appear to continue past the marriage, there 

are likely to be issues related to determining what part, if any, is separate and/or community 

property. As noted above, determining the character of property as separate or community “reposes 

in the family law court.” (Askew, supra, 22 Cal.App.4th at 961.) “After a family law court acquires 

jurisdiction to divide community property in a dissolution action, no other department of a superior 

court may make an order adversely affecting that division.” (Ibid.)  

Stay of Proceedings 

“A court ordinarily has inherent power, in its discretion, to stay proceedings when such a stay will 

accommodate the ends of justice.” (OTO, L.L.C. v. Kho (2019) 8 Cal.5th 111, 141 quoting People v. Bell 

(1984) 159 Cal.App.3d 323, 329.) As the U.S. Supreme Court “explained, ‘the power to stay 

proceedings is incidental to the power inherent in every court to control the disposition of the causes 

on its docket with economy of time and effort for itself, for counsel, and for litigants.’” (Ibid. quoting 

Landis v. North American Co. (1936) 299 U.S. 248, 254.) “Trial courts generally have the inherent 

power to stay proceedings in the interests of justice and to promote judicial efficiency.” (Freiberg v. 

City of Mission Viejo (1995) 33 CalApp.4th 1484, 1489.)  

Given the above, it appears that there are a number of issues that likely will overlap with 
determinations that are to be made by the family court regarding the characterization of certain 
property which is at issue in this matter. In order to avoid interfering with the issues currently before 
the family court, and to maximize the “economy of time and effort” for the Court and counsel, the 
Court finds that it would be in the interests of justice to stay the instant proceedings until the 
conclusion of the related family law action, case number MSD-2100383. 
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14. 9:00 AM CASE NUMBER:  MSN19-0962 
CASE NAME:  GOALS FOR AUTISM  VS.  ROSAS 
HEARING ON MOTION TO STRIKE AND/OR TAX MEMORANDUM OF COSTS  
FILED BY:  PAUL ROSAS 
*TENTATIVE RULING:* 
 
Pursuant to stipulation the hearing is continued to October 31, 2022. 

 
 

  
    

15. 9:00 AM CASE NUMBER:  N22-1433 
CASE NAME:  FORWARD FINANCING, LLC  VS.  ADAM CLINGERMAN 
PETITION TO CONFIRM ARBITRATION AWARD   
FILED BY:  FORWARD FINANCING, LLC 
*TENTATIVE RULING:* 
 
The Petition to confirm arbitration award has not been served on the opposing party. The Court 
continues this matter until October 24, 2022 for service. 

  
 

  
    

16. 9:00 AM CASE NUMBER:  N22-1439 
CASE NAME:  J.G. WENTWORTH ORIGINATIONS, LLC 
HEARING IN RE:  PETITION FOR APPROVAL OF TRANSFER OF PAYMENT RIGHTS  
FILED BY:  J.G. WENTWORTH ORIGINATIONS, LLC 
*TENTATIVE RULING:* 
 
The Court approves transfer of payment rights. 

 
 

 
    

17. 9:00 AM CASE NUMBER:  MSC16-01629 
CASE NAME:  MATTOX  VS.  J. ROCKCLIFF REALTORS 
HEARING ON DEMURRER  
FILED BY:  JEFFREY SHULMAN 
*TENTATIVE RULING:* 
 

Before the Court is Cross-Defendant Jeffrey and Rhona Shulman (collectively, “Cross-Defendants” or 

“the Shulmans”)’s Demurrer. The Demurrer relates to Cross-Complainant J. Rockcliff, Inc. and Robert 

Combs (collectively, “Cross-Complainant” or “Rockcliff”)’s Cross-Complaint (“XC”) for (1) implied and 

equitable indemnity; (2) partial implied and equitable indemnity; (3) comparative fault; (4) express 
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indemnity; and (5) declaratory relief.  

Cross-Defendants demur generally to the Cross-Complaint on the grounds that the pleadings fail to 

state facts sufficient to constitute any cause of action and are uncertain due to the facts established 

through res judicata of the related arbitration proceeding in MSN20-0635 Mattox v. Shulman. 

For the following reasons, the Demurrer to the Cross-Complaint is overruled.  

Request for Judicial Notice 

Cross-Defendants request judicial notice of several documents from case no. N20-0635 including (1) 
the arbitration award against the Shulmans, (2) the petition to confirm contractual arbitration award, 
(3) the December 14, 2020 judgment, and (4) the acknowledgment of full satisfaction of judgment. 

Cross-Complainant objects to this request (particularly with respect to the arbitration award) on the 
grounds that the Court may take judicial notice of these documents but not the truth of any 
assertions within.  

The arbitration award is the proper subject of judicial notice. (Evid. Code § 452(d); see also Greenspan 
v. LADT (2010) 191 Cal.App.4th 486, 525 [“The trial court properly took judicial notice of the 
arbitration award”].) The remaining Court records are also subject to judicial notice. (Evid. Code 
§ 452(d).) The request is granted. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Brief Factual and Procedural Background 

This is an action for fraud in the sale of a house at 220 Viewpoint Drive, Danville, California on 
September 17, 2013. (See TAC at ¶ 1.) The underling action is between the current owners of the 
property (Plaintiff Jefferson H. Mattox and Khwandao Hadsombat Mattox (collectively, “Plaintiffs” or 
“Mattoxes”)) and the listing agent (Robert Combs) and listing broker (Rockcliff Realty) (collectively, 
“Rockcliff”). The Third Amended Complaint alleges causes of action for (1) fraud, (2) negligent 
misrepresentation, (3) fraudulent concealment, and (4) violation of Civil Code § 1103 against Rockcliff. 

Plaintiffs claim that the sellers committed deceit through misrepresentations and nondisclosures in 
the Transfer Disclosure Statement (“TDS”) and that the realtors did the same in their portion of that 
statement or are liable for the sellers’ conduct as conspirators or aiders and abettors. Plaintiffs also 
allege that the realtors committed a statutory violation concerning their disclosures.  
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Plaintiffs also allege that subsequent to their purchase, they learned of “Blue Water” defects 
pertaining to the subdivision wherein the property is located. (TAC at ¶ 12.) Plaintiffs also allege that 
there was “a plan an agreement between the Defendants and the Shulmans, pursuant to which they 
sought to defraud Plaintiffs in the sale and purchase of the Subject Premises.” (Id. at ¶¶ 19, 31.)  

Previously, the Mattoxes filed a complaint in arbitration against the Shulmans, asserting causes of 
action for (1) fraudulent misrepresentation, (2) concealment, (3) negligent misrepresentation, (4) 
violation of Civil Code section 1102, et seq., and (5) rescission. The parties arbitrated their dispute in 
2018. The arbitrator issued a final award on May 6, 2020 of damages and attorneys’ fees in the 
amount of $659,625.33. He held that most of the conditions were not personally known to the 
Shulmans, but at least one (the “Living Room Leak”) was known and should have been disclosed. 
(Final Arbitration Award at 7:12-14.) The arbitration award was confirmed by this Court in 
Department 21 in case no. N20-0635. 

The Cross-Complaint at issue here alleges causes of action for (1) implied and equitable indemnity, 
(2) partial implied and equitable indemnity, (3) comparative fault, (4) express indemnity, and (5) 
declaratory relief. The Cross-Complaint alleges that the Shulmans (the sellers of the Property) entered 
into a Residential Listing Agreement for Rockcliff to act as the listing broker for the sale of the 
Property. (XC at ¶ 10.) Paragraph 8 of the Listing Agreement contains an indemnity provision whereby 
the Shulmans agreed to indemnify Rockcliff for any litigation arising out of the transaction. (Id.) 

Analysis 

Cross-Defendants argue that res judicata precludes the Cross-Complainants’ claims for indemnity and 
that the final judgment in N20-0635 disposed of any underlying claim the Mattoxes may have against 
the Shulmans. Specifically, Cross-Defendants argue that “[a]s a matter of ‘claim preclusion,’ the final 
judgment confirming the arbitration award is conclusive and dispositive of any liability that the 
Shulmans have—or could possibly have—to Mattox related to the property or transaction.” (Dem. at 
2:12-14.) Cross-Defendants further argue that “[a]s a matter of ‘issue preclusion,’ the total damages 
incurred by Mattox as a result of the Shulmans’ conduct were conclusively established by the 
arbitration award and resolved by the Shulmans’ satisfaction of the judgment thereon.” (Id. at 2:16-
18.) 

There are two separate types of res judicata: claim preclusion and issue preclusion. “Claim preclusion, 
the primary aspect of res judicata, acts to bar claims that were, or should have been, advanced in a 
previous suit involving the same parties. [Citation.] Issue preclusion, the secondary aspect historically 
called collateral estoppel, describes the bar on relitigating issues that were argued and decided in the 
first suit." (DKN Holdings LLC v. Faerber (2015) 61 Cal.4th 813, 824 (DKN Holdings) [internal quotation 
marks omitted.) 

Claim preclusion 

“Claim preclusion ‘prevents relitigation of the same cause of action in a second suit between the 
same parties or parties in privity with them.’ [Citation.] Claim preclusion arises if a second suit 
involves (1) the same cause of action (2) between the same parties (3) after a final judgment on the 
merits in the first suit.” (DKN Holdings, supra, 61 Cal.4th at p. 824.) “As applied to questions of 
preclusion, privity requires the sharing of ‘an identity or community of interest,’ with ‘adequate 
representation’ of that interest in the first suit, and circumstances such that the nonparty ‘should 
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reasonably have expected to be bound’ by the first suit. [Citation.] A nonparty alleged to be in privity 
must have an interest so similar to the party's interest that the party acted as the nonparty's ‘virtual 
representative’ in the first action.” (Id. at p. 826.) 

(1) the same cause of action 

The Shulmans compare the TAC in this case to the complaint in arbitration in order to conclude that 
the same causes of action are being raised against them in the Cross-Complaint (presumably through 
the operation of indemnity). The TAC in this case alleges causes of action for (1) fraud, (2) negligent 
misrepresentation, (3) fraudulent concealment, and (4) violation of Civil Code § 1103. The complaint 
in arbitration against the Shulmans alleged causes of action for (1) fraudulent misrepresentation, 
(2) concealment, (3) negligent misrepresentation, (4) violation of Civil Code section 1102, et seq., and 
(5) rescission. Even if the Cross-Complaint’s claims for indemnity operated as a pass-through to the 
causes of action of the TAC (a proposition for which the Shulmans have provided no authority), there 
is not complete identity between the causes of action of the TAC and the complaint for arbitration. 
This element for the application of claim preclusion has not been met. 

(2) between the same parties  

Even assuming arguendo that the TAC and the complaint in arbitration stated identical claims (and 
that the cross-complaint for indemnity acts as a pass-through to the TAC), on its face the two 
complaints are not between the same parties. “[C]laim preclusion applies only to the relitigation of 
the same causes of action between the same parties or those in privity with them.” (DKN Holdings, 
supra, 61 Cal.4th at p. 825.) 

On reply, the Shulmans rely on LeVine v. Higashi for their contention that “arbitration can have a 
preclusive effect on claims asserted against a non-party to the arbitration in a civil action.” (Reply at 
9:16-18 [citing LeVine v. Higashi (2005) 131 Cal.App.4th 566, 573].) The court in LeVine analyzed 
claims preclusion rules and case law for the purposes of identifying when one defending party could 
assert another party’s favorable final judgment against the losing plaintiff, when the original 
prevailing defendant was related to the current defending party through agency or employment. In 
contrast, in this case, the arbitrator found in favor of the Plaintiffs and against the Shulmans. When 
the court in LeVine applied claim preclusion rules to protect the accountant defendant who was sued 
on a conspiracy and aiding and abetting theory, it did so because the same plaintiff had already lost 
on the merits against the direct tortfeasor, regarding the same alleged invasion of its primary right 
(wrongful allocation of partnership profits). 

The other case on which the Shulmans rely, Brinton v. Bankers Pension Servs., involved an association 
of securities dealers and member agents. (Brinton v. Bankers Pension Services, Inc. (1999) 76 
Cal.App.4th 550, 557–558.) In Brinton, a securities broker was found not liable for investment losses; 
the court held that the losing plaintiff could not subsequently sue the broker’s principal based on the 
same claim. The comparison to a seller of real property and their real estate agent is inapt. And, as 
with LeVine, this case is distinguishable from our facts as the Plaintiff did not entirely prevail. 

The Shulmans have not established the existence of derivative liability such that Rockcliff ought 
to be found to be in privity with them. This element for the application of claim preclusion has not 
been met. 

(3) after a final judgment on the merits 
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Although judgment confirming the arbitration award constitutes a final judgment on the merits 
(Sartor v. Superior Court (1982) 136 Cal.App.3d 322, 328), in the absence of the other two elements 
the Shulmans have not met their burden to show that all the threshold requirements of claim 
preclusion have been met. 

Issue preclusion 

Issue preclusion “prohibits the relitigation of issues argued and decided in a previous case, even if the 

second suit raises different causes of action. [Citation.] Under issue preclusion, the prior judgment 

conclusively resolves an issue actually litigated and determined in the first action.” (DKN Holdings, 

supra, 61 Cal.4th at p. 824.) Unlike claim preclusion, “issue preclusion does not bar entire causes of 

action. Instead, it prevents relitigation of previously decided issues.” (Id.) Also unlike claim preclusion, 

“issue preclusion can be raised by one who was not a party or privy in the first suit.” (Id.) 

“In summary, issue preclusion applies: (1) after final adjudication (2) of an identical issue (3) actually 

litigated and necessarily decided in the first suit and (4) asserted against one who was a party in the 

first suit or one in privity with that party.” (DKN Holdings, supra, 61 Cal.4th at p. 825.) 

The Court limits its discussion to the second issue, as it is dispositive in this case (and privity has been 
discussed at length, above). 

(2) of an identical issue 

The Shulmans characterize the issue as a single issue of general liability to the Mattoxes but this 

characterization is reductionist. Instead, a close review of the arbitration award demonstrates that 

the arbitrator considered and decided several discrete issues including: whether the Shulmans 

complied with their disclosure obligations, and whether they were aware of seven different areas that 

had experienced leaks. Ultimately, the arbitrator concluded that most of the leaks were unknown to 

Shulmans with one exception (the “Living Room Leak”). There is no discussion in the final arbitration 

award of any plan or agreement as between the Shulmans and Rockcliff. There is also no discussion in 

the final arbitration award of “Blue Water” defects.  

Finally, although the Shulmans argue that the arbitrator found that “there was no fraud by the 

Shulmans” (Shulmans’ Supp. Brief at 4:22-23), this contention is not actually supported by the 

arbitration award. The arbitrator did find that the Mattoxes failed to meet their burden of proof that 

the Shulmans had actual knowledge of six out of seven areas that had experienced leaks. (See Final 

Arbitration Award at 5:10-13.) He did, however, conclude that the Shulmans should have disclosed a 

leak under the slab in the living room and its subsequent repair as that “was clearly a major event.” 

(Id. at 7:12-15; 8:22-23; 10:10-13.) 

Because the Shulmans characterize the issue here as global liability, they have presented little 
argument or authority as to how the individual issues raised and decided in the arbitration foreclose 
any of the claims for indemnity in the Cross-Complaint. “The elements of a cause of action for 
indemnity are (1) a showing of fault on the part of the indemnitor and (2) resulting damages to the 
indemnitee for which the indemnitor is … equitably responsible.” (Bailey v. Safeway, Inc. (2011) 199 
Cal.App.4th 206, 218.) For implied indemnity, the elements are the indemnitor’s breach of 
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contractual duty owed to the indemnitee, absence of any participation by the indemnitee in the 
wrong, and foreseeable damages as a result. (West v. Sup. Ct. (1994) 27 Cal.App.4th 1625, 1633.) 
Equitable indemnity requires mutual liability for the underlying injury. (See Fremont Reorganizing 
Corp, v. Faigin (2011) 198 Cal.App.4th 1153, 1177 [“A right of equitable indemnity can arise only if the 
prospective indemnitor and indemnitee are mutually liable to another person for the same injury.”]; 
see also Weseloh Family Ltd. Partnership v. K.L. Wessel Construction Co., Inc. (2004) 125 Cal.App.4th 
152, 175 [there must be some basis for tort liability against an indemnitor, which generally is based 
upon a duty owed to the plaintiff, although other theories may apply, including vicarious or strict 
liability].) 

On reply, the Shulmans put forth an argument that obliquely addresses this issue. They contend that 
“Where, as here, it is established as a matter of law that C cannot be responsible for any additional 
damages that A claims, it follows that C cannot be responsible for any damages that A claims against 
B. The claim for indemnity by B against C fails.” If C is the Shulmans, and A is the Mattoxes, then B 
must be Rockcliff. That would lead to the following: “Where, as here, it is established as a matter of 
law that [the Shulmans] cannot be responsible for any additional damages that [the Mattoxes] 
claim[], it follows that [the Shulmans] cannot be responsible for any damages that [the Mattoxes] 
claim[] against [Rockcliff]. The claim for indemnity by [Rockcliff] against [the Shulmans] fails.” 

What this argument fails to provide, however, is any legal support for the breadth of its conclusion.  

Finally, there is some question as to whether the final arbitration award would have issue preclusion 
effect at all. (See Vandenberg v. Sup. Ct. (Centennial Ins. Co.) (1999) 21 Cal.4th 820, 824 [“a private 
arbitration award, even if judicially confirmed, may not have nonmutual collateral estoppel effect 
under California law unless there was an agreement to that effect in the particular case.”]; but see 
LeVine, supra, 131 Cal.App.4th at pp. 576-579 [rejecting application of Vandenberg where non-party 
to prior arbitration proceeding was held to be in privity with prior defendant under theories of aiding 
and abetting and conspiracy liability].) Because the Shulmans have not established that they had an 
agreement with Rockcliff that it would be bound by the arbitration award, or that they are in privity 
with Rockcliff (see additional discussion, above), they have not demonstrated that they are exempt 
from the Vandenberg rule. 

The Shulmans have not met their burden to show that the threshold requirements of issue preclusion 
have been met in such a way as to bar Cross-Defendants’ entire Cross-Complaint for indemnity and 
declaratory relief. 

The Demurrer is overruled in its entirety. 
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18. 9:00 AM CASE NUMBER:  MS22-0360 
CASE NAME:  MUIRWOOD SQUARE INVESTORS, LP  VS.  LOGAN LIGHTSEY 
MOTION FOR RELIEF FROM JUDGMENT  
FILED BY:  LOGAN E. LIGHTSEY  
*TENTATIVE RULING:* 
 

As the Court has not received proof of service the motion for relief from judgment is denied without 

prejudice.  

 
 

 


